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New York Court of
Appeals Reiterates
Requirement of
Specific Safety
Standard to Sustain
Claim under Labor
Law § 241(6)

By Gail L. Ritzert

n October 21, 2010, the New York

Court of Appeals, in Gasques v.
State of New York, 2010 N.Y. Slip Op
7416 (2010), reiterated the requirement
that the plaintiff plead and prove an In-
dustrial Code provision that sets forth a
specific safety standard in order to suc-
ceed with his or her claim under Labor
Law § 241(6).

As you have read in this column pre-
viously, in order for a plaintiff to be
entitled to hold a defendant statutorily
liable under Labor Law § 241(6), the
plaintiff must prove not only that the he
or she is within the class of persons
protected by the statute, but that his or
her injury was proximately caused by

a violation of an Industrial Code provi-
sion that sets forth a specific standard
of conduct. See Rizzuto v. L.A. Wenger
Construction Co., 90 N.Y.2d 343 (1998).
In support of a claim under Labor Law
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Invoke New York’s “Anti-Heart Balm” Statute

Rosenfeld Ritzert & Varriale, LLP

Managing Risk in Your Daily Clinical
Practice with Proper Charting—
A Dental Professional’s First Defense

By Sean P. Dwyer and Shanna R. Torgerson

n the practice of dentistry, the key to avoiding a lawsuit is managing risk. Many

malpractice claims against dental professionals have a common thread that is
spun from mistakes committed time and again by practitioners—but the foundation
of every malpractice claim is the patient’s chart. The chart will become either a prac-
titioner's most formidable weapon or her worst nightmare depending on how well the
course of treatment is documented. Many defensible malpractice claims have been
lost not because of any shortcoming in the practitioner’s treatment skills, but rather,
simply because the dental professional failed to adequately chart.

Every dental professional has room for improvement in his or her charting technique.
Here are a few basic tips regarding charting that every dental practitioner should
take to heart when honing his or her charting skills:

» continued on page 8
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Extension of Deadline for Medicare Secondary Payer

Reporting Requirements

By Jonathan A. Judd

Medicare has become much more aggressive about
protecting its right to reimbursement in personal injury
settlements. Legislation has been enacted to minimize the
possibility that Medicare benefits are paid where there is an-
other source of payment for the plaintiff’s medical expenses.

The Medicare Secondary Payer Statute (MSP), enacted in
1980, provides that Medicare will be a secondary payer in

the event that insurance or some other source is available to
pay medical costs for a Medicare beneficiary. Primary payers
include workers’ compensation plans, certain group health
plans, products liability insurance, no-fault insurance, automo-
bile liability insurance and general liability insurers, including
entities with self-insured retentions. The MSP rule applies
where a primary payer covers the payment of a judgment or
settlement related to a claim made by a Medicare beneficiary
for past or future medical expenses. In such cases, Medicare
would be considered the secondary payer of the benefits,
and, if it paid for medi-
cal care for the plaintiff,
it would have a right to
recover at least some
of the settlement mon-
ies paid by an insurer
or other responsible
entity.

The MSP rule applies
where a primary payer
covers the payment of a
judgment or settlement
related to a claim made
by a Medicare beneficiary
for past or future medical
expenses.

Section 111 of the
Medicare, Medicaid,
and SCHIP Extension
Act of 2007 (MMSEA)
amends the MSP
rule. Enforcement of
the MSP has historically been lax because Medicare did not
closely monitor when a personal injury suit by a Medicare
beneficiary resulted in the beneficiary receiving a settlement
or judgment. As a result, Congress passed the MMSEA in an
attempt to reduce federal health care expenditures by ensur-
ing that funds paid by primary payers, including those used to
settle personal injury lawsuits, were disclosed and the govern-
ment has an opportunity to recover the health care payments
it made. The MMSEA is applicable to group health plans, li-
ability insurers, (including self-insurers), no-fault insurers and
workers’ compensation carriers.

The MMSEA does not create any new payment requirements.
However, it imposes stringent new reporting requirements
bearing draconian sanctions for failure to comply so as to
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ensure that the primary payers issue the payments mandated
by the existing law.

Although these reporting requirements were slated to go into
effect on October 1, 2010, the Centers for Medicare and Med-
icaid Services (CMS) recently extended the date on which
reporting must begin until January 1, 2011. This means that,
as of that date, insurers will be required to provide to Medi-
care certain information about Medicare beneficiaries who
have obtained verdicts or settlements in personal injury and
wrongful death claims.

The new requirements in section 111 mandate that, when
paying claims for personal injuries, private payers, which MM-
SEA refers to as Responsible Reporting Entities (RREs), are
required to determine whether a plaintiff is a Medicare benefi-
ciary. If so, the RRE must report to CMS the beneficiary’s cov-
erage under settlements, judgments or other payments from
liability insurance, no-fault insurance or workers’ compensa-
tion. Failure to comply with the mandatory reporting require-
ments can result in a fine of $1,000 per day per claimant.

The MSP and section 111 provide that an RRE making a
payment directly to a Medicare beneficiary pursuant to set-
tling a personal injury claim is generally required to report to
and reimburse Medicare in two situations: (1) when medical
expenses previously incurred by the beneficiary are claimed
or paid as part of the settlement, or (2) if the RRE agrees to
assume an ongoing responsibility for the payment of medical
expenses for the beneficiary.

The obligation to report arises at the time of the settlement

or judgment. However, if there is an ongoing responsibility for
payments, an additional report is required: RREs would then
need to report when they first assumed ongoing responsibility
for a claimant’s medical expenses and again when their obli-
gation to pay the claimant’s medical expenses terminated.

To help facilitate the process of ensuring that all Medicare
beneficiaries are accounted for, RREs should ensure that
they have procedures in place pursuant to which they can de-
termine whether the plaintiff is eligible for Medicare. Defense
counsel should demand information about possible Medicare
coverage as soon as possible in the litigation to assist the
RREs in fulfilling their reporting requirements and provide the
insured with all of the information it needs to file a report with
CMS.

Contact

Jonathan A. Judd: 646-747-5120 or jonathan.judd@hrrviaw.com
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n November 3, 2010, | had the privilege of moderating “Ticketing: Managing the

Keys to the Kingdom” at Billboard Magazine’s 7th Annual Touring Conference in
New York. The ticketing panel, which tends to be contentious—particularly with re-
gard to the advent of paperless ticketing and the role of the primary versus the sec-
ondary markets—was uncharacteristically calm this year. The panel seemed united
in interest with regard to discussing ways to improve the customer experience and
the ability to sell more tickets to live music and other events (a nonessential luxury
item) in a soft economy.

The panelists, made up of nationally recognized ticketing executives, included Na-
than Hubbard, of Ticketmaster; Chris Tsakalakis, president of Stub Hub; Jeff Kreinik, A Report from the
vice president of marketing of Front Gate Tickets; David Butler, president of Pacio- Billb()al‘d Touring
lan; Lynsie Camuso, president of ShowClix; and David Goldberg, an “independent
ticketing consultant” who has had a long history in the e-commerce and the ticketing Confel‘ence:

industries. The group opined on topical challenges in the ticketing industry such as Managing the KeyS

setting prices, the presence of service fees, the need for transparency to the cus-

tomer and the effect of the recession on the live music business, particularly with to the Kingd()m—
respect to the prospect of “distressed” inventory.
and Whose
Given the challenge of the soft economy, the panel focused on opportunities to en- ]
hance ticket sales presented by social media such as Facebook and Twitter and the I(“lgd()m IS lt

use of mobile technology. According to the panel, harnessing social networking and A]]yway?
mobile technology is essential, particularly in order to reach the important under age
30 demographic. The panel identified solutions to benefit artists, venues and pro- By Carla Varriale
moters (and, presumably, ticket sellers). They all agreed that the ticketing industry
had barely “scratched the surface” of the ability to monetize social networking and
mobile technology. The panelists concurred that there was still more “headroom” to
be explored.

One technological tool that the panel embraced is based upon technology that fa-
cilitates “mining” customer data from the ticketing transaction via “cookies.” A
“cookie” is a small amount of data, including an anonymous unique identi-
fier, that is sent to a browser from a Web site’s computer that is then stored
on the host computer’s hard drive. Simply put, and despite their seemingly
cute name, “cookies” are used to collect and compile certain statistical data that can
then be used to track the movements of consumers and to profile them. Based upon
the information gathered and the profile created, the critical data can be used to fa-
cilitate targeted marketing based upon the consumer’s prior purchases.

With respect to questions of whether obtaining such data from customers who

made online ticketing purchases was problematic based on privacy grounds (and
whether it was consistent with the panel’s consumer conscious theme this year),
and whether the artist, the venue or the promoter “owned” that data, the panel de-
murred. Some panelists, however, noted that consent is obtained and that some
sites allow customers to create their own profile. This begs the question of whether
this data, arguably “the keys to the kingdom” as much as the ticket itself, is owned by
the artist, venue, promoter, ticketing company or someone else. Who can sell, share
or retain that valuable information is likely to be a topic of further discussion for the
ticketing industry.

Contact
Carla Varriale: 646-747-5115 or carla.varriale@hrrvlaw.com
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By Carla Varriale

ew York is one of several states that has a so-called “anti-

heart balm” law. Since 1935, this law has banned lawsuits
initiated by people who claim, among other things, alienation
of affections, seduction and breach of contract to marry. Civil
Rights Law Section 80 precludes suits by the lovelorn, with
the exception of such claims that are based upon a breach of
a fiduciary duty. This exception is often invoked, although not
successfully, in the context of claims against a cleric engaged
in a formal counseling relationship with a congregant.

In Spielman v. Carrino and Grace Gospel Church of Suffolk,
Inc. (October 10, 2010), the New York’s Appellate Division,
Second Department determined that the breach of fiduciary
duty exception did not apply in an action brought by two
sisters (and co-plaintiff Steven Spielman, derivatively) who
alleged that they were seduced by the same pastor while
he was their counselor. The plaintiffs sued to recover money
damages for assorted causes of action, including breach of
fiduciary duty, intentional infliction of emotional distress and
negligent supervision. A motion to dismiss the complaint in
lieu of answering based on the failure of the plaintiffs’ plead-
ings to state a cognizable cause of action, among other
things, was denied by the Supreme Court, Suffolk County
(Whelan, J.).

The Appellate Division,
Second Department
unanimously reversed the
denial of the motion to
dismiss and held that the
fiduciary duty exception
did not apply. The court
acknowledged that “de
facto control and domi-
nance” in the relationship,
an essential element of a
breach of fiduciary duty
claim, was undone by the
allegations set forth in the
plaintiffs’ own pleadings.
The court focused on the
plaintiffs’ admissions in
their pleadings that they
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Sex, Lies and Fiduciary Duty: Appellate Court Rejects Attempt
to Invoke New York’s “Anti-Heart Balm™ Statute

broke off respective affairs with the pastor when they discov-
ered he was involved with both of them, noting that these
admissions unraveled any contention of vulnerability or that
the plaintiffs were somehow incapable of self-protection, as
required in order to trigger the fiduciary duty exception. The
court continued:

As the Court of Appeals has recently stated in the con-
text of similar allegations, in order to demonstrate the
existence of a fiduciary duty between a cleric and con-
gregant in a formal counseling relationship, there must
be characteristics of “de facto control and dominance”
in the relationship (Doe v. Roman Catholic Diocese of
Rochester, 12 N.Y.3d 764, 765, quoting Marmelstein v.
Kehillat New Hempstead: Rav Aron Jofen Community
Synagogue, 11 N.Y.3d 15, 21 [internal quotation marks
omitted]). A relationship is marked by de facto control
and dominance where the congregant is “uniquely vul-
nerable and incapable of self-protection” (Doe v. Roman
Catholic Diocese of Rochester, 12 N.Y.3d at 766, quot-
ing Marmelstein v. Kehillat New Hempstead: Rav Aron
Jofen Community Synagogue, 11 N.Y.3d at 22). The
Appellate Division further determined that although both
sisters alleged facts which they contend made them
uniquely vulnerable, they acknowledged that they ended
the relationship with the offending pastor when they
learned of his duplicity.

The Appellate Division further rejected the plaintiffs’ vi-
carious liability claims against the church, noting that the
defendant pastor clearly acted outside the scope of his
employment. Thus, the plaintiffs could not hold the church
vicariously liable for intentional infliction of emotional dis-
tress. Likewise, the court determined that the plaintiffs failed
to state a cause of action for negligent supervision and that
cause of action should also be dismissed.

Contact

Carla Varriale and Gregg Scharaga represented the defendant,
Eastern District Association of the Evangelical Free Church of
America, Inc., which was sued after the decision was rendered by
the Supreme Court, Suffolk County.

Carla Varriale: 646-747-5115 or carla.varriale@hrrvlaw.com

Gregg Scharaga: 646-747-5113 or gregg.scharaga@hrrviaw.com
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Injured Party’s Insurance Law
Section 3420(a) Rights Not
Extinguished by an Insured’s
Untimely Notice

By Abbie Havkins

ecently, in Continental Ins. Co. v. Atlantic Casualty

Ins. Co., 603 F.3d 169 (2d Cir. 2010), the United
States Court of Appeals for the Second Circuit opined
as to whether an injured party’s separate right to notify
and sue an insurer for satisfaction of a default judgment
against the insured pursuant to New York Insurance Law Sec-
tion 3420(a) could be extinguished due to an insured’s untimely
notice to its insurer. Historically, an injured party did not pos-
sess a cause of action against the insurer of a tortfeasor be-
cause there was no privity of contract between the injured party
and the insurer. The New York State Legislature enacted New
York Insurance Law Section 3420(a) to provide such a cause of
action. See Lang v. Hanover Ins. Co., 3 N.Y.3d 350, 354 (2004).

e
&

Insurance policies invariably contain a provision which obli-
gates an insured to provide timely notice of a claim to its in-
surer. Whether notice is timely varies with the particular facts
and with each policy, but most policies contain an “as soon
as practicable” or similar type of clause. As is often the case,
this clause is open to interpretation. In addition, all New York
insurance policies must contain certain provisions which are
favorable to the insured and to judgment creditors. See N.Y.
Insurance Law § 3420(a). One of these required provisions
allows an injured party with an unsatisfied judgment against
an insured party to sue the insurer for satisfaction of the
judgment. See N.Y. Insurance Law § 3420(a)(2). Whether an
insured’s untimely notice to its insurer invalidated an injured
party’s right to sue the insurer directly, pursuant to Section
3420(a)(2), was the primary issue in a case decided by the
Second Circuit on April 29, 2010.

While installing a new roof on a house, employees of a roofing
contractor inadvertently started a fire. Continental Insurance
Company, the insurer for the residence, paid the homeowners
approximately $640,000 for damages resulting from the fire.
Five months after the fire, the roofing contractor sent notice

of the claim to its liability insurer, Atlantic Casualty Insurance
Company, and two days later, Continental sent Atlantic a sepa-
rate notice of claim. Atlantic denied both claims. After obtaining
a default judgment against the roofing contractor, Continental,
as a judgment creditor in subrogation, sued Atlantic seeking a
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The Court concluded that denying an
injured party its statutory right due to
the neglect of the insured makes little

sense where an injured party acting

with due diligence cannol ascertain the
identity of or notify the insurer.

declaration that Atlantic was responsible for the default judg-
ment. The District Court granted summary judgment to Atlantic
holding that Continental could not bring a direct action against
Atlantic because the roofing contractor’s untimely notice of
claim to Atlantic deprived Continental of the ability to give sub-
sequent notice to Atlantic. See Continental Ins. Co. v. Atlantic
Casualty Ins. Co., No. 07 Civ. 3635 (DC), 2009 U.S. Dist. LEXIS
47481 (S.D.N.Y. Aug. 13, 2009). On appeal, the Second Circuit
rejected the District Court’s analysis, although it affirmed the
judgment of the District Court on separate grounds.

The Court agreed with Continental’s position that Section
3420(a) allowed it to give Atlantic independent notice of its
claim, in spite of the fact that Atlantic’s insured previously
provided untimely notice of the claim. The Court stated that,
with the enactment of Section 3420, an injured party is statu-
torily entitled to an independent right of recovery against the
tortfeasor’s insurer. Specifically, the Court cited subsection (a)
(2) of Section 3420 which, as discussed above, permits an
injured party with an unsatisfied judgment against an insured
party to sue the insurer for satisfaction of the judgment in
some circumstances.

» continued on page 6
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The Second Circuit found that the critical issue is whether the
injured party pursued his rights to notify the insurer “with as
much diligence as was reasonably possible” under the circum-
stances. See Malik v. Charter Oak Fire Ins. Co., 877 N.Y.S.2d
114, 118 (2d Dep’t 2009). The reasonableness of an injured
party’s notice is governed less rigidly than that required of an
insured. /d. (citing GA Ins. Co. v. Simmes, 704 N.Y.S.2d 700,
(3d Dep’t 2000)). The Court concluded that denying an in-
jured party its statutory right due to the neglect of the insured
makes little sense where an injured party acting with due
diligence cannot ascertain the identity of or notify the insurer.
Moreover, permitting an injured party to provide notice to the
insurer, despite the untimely notice of the insured, ultimately
serves the underlying purpose of Section 3420(a).

The Second Circuit reasoned that notice from an insured and
notice from an injured party must be evaluated under differ-
ent standards. While an insured party stands in privity with its
insurer due to the contractual relationship, an injured party,
despite its best efforts, may not be able to ascertain the iden-
tity of the insurer. Therefore, while an insured’s five-month
delay in providing notice to its insurer violates the “as soon as
practicable” provision of the insurance contract, the same de-
lay does not necessarily render an injured party’s notice to an
insurer untimely. After the insured provided notice to Atlantic,
Continental provided notice a few days later as soon as it dis-
covered the insurer’s identity. Thus, the Court concluded that
Continental effectively preserved its right to sue Atlantic, and
such right was not lost simply because its notice followed the
insured’s untimely notice to Atlantic.

The significance of this decision may extend beyond its fairly
narrow holding. The decision applies a pragmatic test to the
question of whether the injured claimant’s delay in providing no-
tice was reasonable. While many New York decisions hold that
insureds and additional insureds have the same rights, duties
and obligations under an insurance policy, if courts follow the
Second Circuit’s pragmatic approach announced in Continen-
tal, it is likely that additional insureds may be held to a lesser
standard than named insureds with regard to other conditions
in an insurance policy.

Contact

Abbie Havkins: 646-747-5100 or abbie.havkins@hrrviaw.com
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§ 241(6), plaintiffs will typically cite a string of Industrial Code
provisions that have been allegedly violated by the defen-
dants. It is the obligation of defense counsel to not only make
sure that the provisions cited set forth a specific standard of
conduct, but also that the provision applies to the task being
performed by the plaintiff when the accident occurred. See
Rizzuto, supra; Buckley v. Columbia Grammer Preparatory,
etal, 44 A.D.3d 263, 841 N.Y.2d 249 (1% Dep’t 2007); Kim v.
D&W Shin Realty Corp., et al, 47 A.D.3d 616, 852 N.Y.S.2d
138 (2d Dep’t 2008).

In Gasques, supra, the plaintiff sustained a crush injury to
his hand when the motorized scaffold he was working on
continued to move, trapping his hand between the external
motor control and bridge to which the scaffold was affixed. In
support of the claim asserted under Labor Law § 241(6), the
plaintiff alleged that the defendant violated Industrial Code
section 12 NYCRR § 23-1.5(c)(1). The Court of Appeals, in
affirming the Appellate Division’s dismissal of the plaintiff’s
claim, held that 12 NYCRR § 23-1.5(c)(1) “does not set for a
specific standard to conduct and therefore cannot serve as a
predicate for a Labor Law § 241(6) claim.”

In defending against Labor Law 241(6) claims, we commonly
see plaintiffs relying on Industrial Code sections that simply
set forth a general standard of care or safety. When a plain-
tiff relies on a provision which sets for a general standard of
conduct as the only proximate cause of plaintiff’s injury, the
defense must pursue a motion for summary judgment seeking
a dismissal of the plaintiff’'s Labor Law §241 (6) claim.

Remember, your ability to have a plaintiff’s Labor Law §
241(6) claim dismissed is not lost simply because the plaintiff
has pleaded a violation of a specific standard set forth in the
Industrial Code. It is incumbent upon defense counsel to re-
search each Industrial Code section allegedly violated to de-
termine whether the courts have held it sufficiently specific to
invoke liability under Labor Law § 241(6). Counsel must also
investigate whether the violation alleged was the proximate
cause of the plaintiff’s alleged injury. Good investigation and
a thorough review of the plaintiff’s medical records often pro-
vide ample evidence that the mechanism of injury was not the
result of the alleged code violation. It is essential that you and
your counsel work together to maximize your defenses and
minimize your potential exposure.

Contact

Gail L. Ritzert: 516-620-1710 or gail.ritzert@hrrvlaw.com
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Appellate Division
Holds that
Cooperative’s Rules
and Regulations
Apply to Nonjudicial
Foreclosure Sale

By Jarett L. Warner

iven the state of the economy and

the real estate market, a novel is-
sue with little precedent has arisen:
When a bank forecloses on the sale of
shares appurtenant to a cooperative
apartment and conducts a public auc-
tion, is the successful bidder subject
to the approval of the cooperative’s
board of directors and must the bidder
otherwise comply with the coopera-
tive’s governing documents? That was
precisely the issue raised in LI Equity
Network, LLC v. Village in the Woods
Owners Corp., 2010 N.Y. Slip Op 07514
(2d Dep’t October 19, 2010).

In LI Equity, the plaintiff LI Equity Net-
work, LLC commenced an action in the
Supreme Court, Suffolk County against
the cooperative corporation, Village in
the Woods Owners Corp., and the bank
that had conducted a public auction of
the cooperative shares, Washington
Mutual Bank (WAMU). LI Equity alleged
in its pleadings that although it was the
successful bidder at a cooperative fore-
closure auction held by WAMU, Village
in the Woods refused to provide it (or

a proposed third-party assignee) with

a cooperative application and advised
LI Equity that it would not approve LI
Equity for the sale. LI Equity sought
specific performance for a closing on
the shares and monetary damages. Si-
multaneously, with the commencement
of its action, LI Equity moved the court
to stay Village in the Woods from selling
the shares at another public auction.

The trial court granted LI Equity’s mo-
tion, directing the closing of title of the
premises and staying the auctioneer
from proceeding with another foreclo-
sure sale. In its decision, the trial court
incorrectly found that a foreclosure
proceeding is an action in equity, which
triggers the equitable powers of the
court and that “the court may exercise
its equitable powers to set aside a ju-
dicial sale only where fraud, collusion,
mistake or overreaching casts suspi-
cion on the fairness of the sale” The
trial court reasoned that a cooperative
board of directors could not “prevent

a court-ordered foreclosure sale by
claiming some inherent right to impose
private conditions such as approval of

When a bank forecloses
on the sale of shares
appurtenant to a cooperative
apartment and conducts
a public auction, is the
successful bidder subject
to the approval of the
cooperative’s board of
directors and must the
bidder otherwise comply with
the cooperative’s governing
documents?

the purchaser on a court-ordered sale
which requires the sale to the highest
bidder for a fair and valid consideration.”
Village in the Woods then appealed

to the Appellate Division, Second
Department.

The Appellate Division, Second Depart-
ment stated in its decision that “[t]he
relationship between the shareholder/
lessee of a cooperative corporation and
the corporation is determined by ap-
plying the usual rules of contract inter-
pretation to the controlling documents,
including the proprietary lease.” Consol-
idated Resources, LLC v. 210-220-230
Owner’s Corp., 59 A.D.3d 579, 581, 873
N.Y.S.2d 694, 696 (2d Dep’t 2009).

Legal Insights / Fall 2010 / www.hrrvlaw.com

In Consolidated Resources, an original
purchaser of a cooperative apartment
pledged her proprietary lease and
shares to the plaintiff as security for a
loan and then defaulted on the loan.

As a result, the original purchaser at-
tempted to assign her lease and shares
to the plaintiff. However, the Appellate
Division noted that the proprietary lease
stated that “neither the pledge nor any
transferee of the pledged security shall
be entitled to have the shares [of the
cooperative apartment] transferred of
record on the books of the [cooperative
apartment], not to vote such shares,
nor to occupy or permit the occupancy
by others of the apartment’, unless the
consent of the cooperative corporation
is obtained ...” 59 A.D.3d at 581, 873
N.Y.S.2d at 696. Accordingly, the Appel-
late Division, Second Department held
that “because the pledge violated the
terms of paragraph 17(a) of the propri-
etary lease, the plaintiff was not entitled
to have the cooperative corporation is-
sue a new proprietary lease and stock
certificates to it and have the shares

of stock with respect to the apartment
transferred to it on the books of the co-
operative corporation ...” 59 A.D.3d at
582, 873 N.Y.S.2d at 696.

In Hochman v. 35 Park W. Corp., 293
A.D.2d 650, 741 N.Y.S.2d 261 (2d Dep’t
2002), the cooperative tenant pledged
the shares of his unit to a creditor as
collateral, which the creditor took pos-
session of when the tenant defaulted.
The cooperative corporation issued a
new stock certificate and proprietary
lease to the creditor. Subsequently,
after the tenant was able to satisfy the
debt, the cooperative corporation re-
fused to agree to redeem the tenant’s
cooperative shares. The Appellate Divi-
sion held that the cooperative’s propri-
etary lease governed the terms of the
reconveyance.

In coming to its decision in LI Equity,
the Appellate Division, Second Depart-
ment noted that the public auction of
the shares constituted a nonjudicial

» continued on page 8
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sale under Article 9 of the Uniform
Commercial Code (UCC) and that the
auctioneer conducted the sale pursuant
to the provisions of the “Terms of Sale,’
which were assented to by prospective
bidders by executing a “Memorandum
of Sale” Item 6 of the Terms of Sale
stated that the apartment was sold “as
is” and subject to, among other things,
the by-laws, rules, regulations, proce-
dures, resolutions and offering plan

of Village in the Woods. Village in the
Woods’ proprietary lease stated that
the premises must be used only as a
private dwelling for the lessee(s) and
members of their family and that should
a bank foreclose on an apartment, it
must sell the apartment to an individual.
Further, over 10 years prior to LI Eq-
uity’s purported purchase, Village in the
Woods enacted a rule that individuals
who purchase an apartment must live
there for at least a year.

The Appellate Division held that LI Eq-
uity was subject to the approval require-
ments of Village in the Woods and that
Village in the Woods properly exercised
reasonable business judgment when

it applied its approval requirements to
the proposed sale. It held that the UCC
mandates that every aspect of a dispo-
sition of collateral by a secured party
may be done by one or more contracts
and on any terms and that, here, the
“Terms of Sale” clearly stated that “[t]he
apartment is sold . . . subject to the . . .
by-laws; rules, regulations, procedures,
resolutions, Offering Plan, charges,
fees and any amendments thereto ... ”
In this case, the purchaser, LI Equity,
was not an individual.

Contact

Jarett L. Warner represented Village in the
Woods Owners Corp.

Jarett L. Warner: 646-747-5104 or
jarett.warner@hrrviaw.com
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Never Amend or Alter Charts

This sounds academic, and, while most dentists know this most important concept,
it often is ignored, and, when violated, the results are disastrous. In a typical mal-
practice case, the plaintiff’s attorney will base his or her case on what is recorded
(or not) within the patient’s chart. Chart entries that are physically altered or deleted
are a gold mine for an attorney seeking to undermine the credibility of a practitioner
and to create suspicion in the minds of a jury. Altering records, even with the most
innocent of intentions, may not only be a sanctionable violation of professional con-
duct, but it can equally open the practitioner to punitive damages at trial.

If correction of a chart entry is necessary, remember this advice:

* Never use paper correction fluid or similar devices on charts.

e Cross out the underlying entry with hash marks so that it is readable and initial
all corrections.

* Do not make entries in the margins of a chart. If a chart entry needs to be con-
tinued onto a new sheet, make a notation that reflects a continuation on the pre-
ceding page.

* Do not make important notes and treatment notes on physical portions of the pa-
tient’s chart that may be considered outside the chart or create suspicion (e.g., a
folder, Post-it note).

Carefully Chart if a Patient Becomes Noncompliant

A poor result will always be subject to “Monday morning quarterbacking.” But, noting
the patient’s refusal to see a specialist is the general dentist’s all-inclusive defense.
Any act that occurs after the referral, and which arguably could have been ad-
dressed by the specialist, potentially exonerates the general dentist.

In making the chart notation of noncompliance with a referral, the use of a specific
name of a referral is more persuasive and credible. For example, “Pt referred to Dr.
Smith” is more powerful than “Pt should see periodontist.” This is especially true if
Dr. Smith is in a position to offer helpful testimony on your behalf that timely prophy-
lactic treatment would have prevented any damage.

Typically, the patient’s failure to follow specific recommendations can turn into the
basis for a malpractice suit in which the patient claims that the practitioner failed

to recognize or address chronic problems or conditions. For example, periodontal
problems are a recurring area of patient neglect. Often well-executed dental proce-
dures are compromised by poor oral hygiene, continued smoking, failure to regulate
medical conditions, or failure to follow specific post-treatment instructions. Many
practitioners will chart the first few instances of neglect, but then gradually forget or
omit these important entries as treatment progresses. A quick referral to previous
charting is an efficient alternative: “pt. again warned as per note of 10-4-10.” If the
October 4 entry contains a complete list of explanations, then this shorthand entry is
a perfectly appropriate method.

» continued on page 9

n Legal Insights / Fall 2010 / www.hrrvlaw.com



http://www.hrrvlaw.com

Personal Attention. Powerful Representation. Creative Solutions.

FROM PAGE 8

Note Alternative Treatment Plans and
Recommendations

Once a malpractice suit is underway, a common claim that
typically finds its way into the litigation is that the patient al-
leges that the dentist failed to explain other treatment modali-
ties and that she would have chosen a different option had the
alternatives been properly presented. This encompasses one
aspect of informed consent, which legally requires that the
patient understand the “advantages, disadvantages, risks and
alternatives” for each procedure. This regularly abbreviated

as “ADRA. Only then can a patient choose which method is
preferable.

Understandably, the voluminous charting of a lengthy dialogue
on the risks and alternatives of treatment may be impracti-

cal and time consuming. But, by utilizing “ADRA,” the dentist
minimizes charting and simultaneously fulfills his or her legal
obligations. If later called upon during a lawsuit to explain the
particulars discussed with the patient, the dentist is free to de-
tail the lengthy discussion that preceded the patient’s choice
of carefully explained options.

Another time-sensitive charting tip is to liberally use the word
“etc” when describing patient options. Plaintiffs’ attorneys love
to limit a dentist to the literal and rigid reading of the record.
For example, if three options are outlined, then a jury is hard
pressed to believe a fourth alternative was reviewed. A practi-
cal alternative is to employ the notation “etc.” at the end of
entries. It allows the author to expound on the many tangibles
reviewed during the visit.

Update the Patient’s Medical History at Each Visit

Without exception, dental practitioners routinely take a com-
prehensive health history in the initial visit or work-up. Most
dentists, however, rarely inquire about the patient’s health as
the professional relationship continues over months or even
years. As a health care provider held to a higher standard of
care, the burden of updating a patient’s medical history lies
with the dental practitioner and not the patient. “The patient
never told me!” is simply not a defense—particularly when the
practitioner does not chart appropriately or, worse, never asks
the question in the first instance.

The importance of maintaining timely and accurate updates
on medical history can not be understated. There may be
significant gaps of time between visits for a typical dental pa-
tient. During these periods, a patient may be consulting with
other physicians, diagnosed with serious medical conditions,
or prescribed medications of which the practitioner must be
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aware. In actual chart-
ing, “NCMH?" is a helpful
abbreviation to des-
ignate “No Change in
Medical History.” If there
is any question about a
medical condition, the
dentist should be noti-
fied and the hygienist/
assistant should chart
accordingly.

Make and Chart
Follow-Up Calls

The best method to
demonstrate in your
charting that you truly
care about your patients
is follow-up telephone
calls, especially follow-
ing difficult or invasive
procedures. The question often is asked whether you or the
staff should perform this function. A good rule of thumb is this:
If the procedure concluded as planned, then it is safe to allow
a staff member to contact the patient. If the results were sub-
standard or unexpected, then the dentist should take it upon
himself to contact the patient. Examples of the latter would
include excessive bleeding, buccal or lingual paresthesia, un-
acceptable prosthetics (in your opinion) or any other situation
where your “gut” tells you something is not optimal.

Regardless of who telephones, certain events always should
be recorded: date, specific time, place, speaker; any pain

or unexpected complications; the office/answering service
telephone number; and a reminder that the dentist is always
available.

When the outcome is less than favorable, the record should
be informative. The dentist should institute follow-up calls and
draft the self-defensive entry with an eye toward litigation. Irre-
spective of the final outcome, a jury will look more kindly upon
the practitioner who demonstrates compassion. At the same
time, a dentist can reduce the risk of the patient actually filing
a lawsuit and, if the matter ultimately ends in litigation, mini-
mize damages. Depending upon the result and the patient’s
response, more than one telephone follow-up may be needed.
This is one area where “more is better” Well-documented se-
rial calls best show your effort to assist the patient.

» continued on page 10
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FROM PAGE 9

Chart Positive Statements and Critical
Communications by the Patient Using Quotation
Marks

Going hand-in-hand with the follow-up, always keep in mind
the power of using quotation marks to reflect patient state-
ments in the record. Blame it on our media-oriented culture,
but juries seem to absolutely believe entries made in quota-
tion marks. While other parts of your chart may be scrutinized
or subject to varied interpretations, the quoted portions seem
time after time to be inviolate and unquestioned. Armed with
this knowledge, the savvy dentist can use this tool to her or
his advantage.

Recording patient quotes during the follow-up telephone call
after an invasive or important procedure and during subse-
quent office visits can be particularly helpful. Even though the
patient may be experiencing expected post-operative discom-
fort, it is important to note the overall prognosis. A note that
adds, “Pt says she knows that this will eventually help me eat
better” is good defensive dentistry and can work wonders in
establishing the credibility of your charting.

Quotations can also be utilized to reflect critical discussions
with the patient and to confirm the patient’s understanding
of these conversations. For example, if a patient has repeat-
edly failed to follow a practitioner’s referral to see a special-
ist, a remark by the patient that “I know but | don’t have the
time to go” recorded in quotes can serve the defense of the
practitioner.

Review Charting Made by Other Staff

Many charts will typically contain four separate authors: hy-
gienist, assistant, receptionist/office manager and dentist. The
hygienist and assistant must always chart before the dentist.
Equally important, the dentist must read and review what is
written before he or she begins charting. If the dentist is as-
sisted by a staff member in making chart entries during treat-
ment, then the record should be reviewed by the dentist for
accuracy and completeness.

The practitioner should also pay attention to the terminology
and charting methods of his or her staff. Staff members often
work for other practitioners and learn different charting meth-
ods before becoming your employees. Make sure that every
staff member utilizes the same words, phrases and abbrevia-
tions. Again, the best audit of the record occurs when you, the
dentist, chart last.
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Spend Extra Time Charting Poor Results

As a general concept, unsuccessful results occur to each
dentist several times a year. While this, by itself, is not mal-
practice, it nevertheless may form the basis for a civil or den-
tal board complaint. Too often, the practitioner records these
consequences with the same nonchalance as routine mat-
ters. When a worst-case scenario occurs, special rules apply.
Therefore, consider these alternatives:

¢ Take a quiet moment in private to collect your thoughts
first and then chart.

e Consult with other office staff that may provide additional
or helpful information. Include front office/reception staff
who may have heard comments made by the patient or
who may have been the recipient of the patient’s dissatis-
faction. Use quotation marks for patient comments.

e Carefully draft final notes. Take time in constructing your
note.

¢ In serious matters, consider seeking counsel from your at-
torney or seek guidance from your malpractice carrier, not
a colleague. Avoid the temptation to discuss these matters
with follows practitioners. Unlike attorney-client discus-
sions, no privilege attaches to these stray conversations.
During your deposition, you may be asked to identify all
persons who have any knowledge of these events, or with
whom you have communicated. When you identify your
colleague, he or she may be the next person forced to
testify against you. Any soul-searching remarks, such as
“Between you and me, | sure wish | had never treated her,
may end up being raised down the road. Even innocent
comments can be twisted to appear as admissions. Of
course, the above admonition does not apply to potential
referral discussions with specialists. These communica-
tions are for the legitimate purpose of the patient’s contin-
ued dental care and should be charted.

”

Good patient charting is a skill that every dental practitioner
needs to master and improve continuously throughout his or
her career. While even the most perfect charting technique will
not avoid a malpractice suit, if such a claim does arise, the
practitioner who exercises diligence in recording the patient’s
treatment has already won the day for his or her defense.

Contact

Sean P. Dwyer: 516-620-1720 or sean.dwyer@hrrvilaw.com

Shanna R. Torgerson: 646-747-5121 or
shanna.torgerson@hrrviaw.com
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HRRV DECISIONS OF INTERE:S

Successful Motion for Summary
Judgment on a Slip and Fall Case

Pierce v. 975 Walton LLC and SG2 Management LLC
Supreme Court, Bronx County

Index No. 302720/07

August 18, 2010

Faith Pierce sought money damages for the personal inju-
ries she allegedly sustained when she slipped on a ramp
in the lobby of the premises located at 975 Walton Avenue,
Bronx, New York, on February 27, 2007. The plaintiff asserted
that water had accumulated on the ramp causing her to fall.
She alleged that the owner of the property, 975 Walton LLC
and its management company, SG2 Management LLC, were
negligent in the ownership, operation, maintenance and con-
trol of the premises, among other allegations including actual
and constructive notice of the defective condition.

At the close of discovery, we moved for summary judgment on
behalf of the owner and management company outlining that
the plaintiff’s allegations were unsubstantiated. In the motion,
we presented an argument that the plaintiff offered no evi-
dence regarding the creation of the alleged condition, or proof
that 975 Walton LLC or SG2 Management LLC had actual or
constructive notice of water on the ramp. The plaintiff was also
not able to identify the cause of her fall other than to specu-
late that the area was wet, despite never seeing or feeling any
wetness before or after the accident.

At her deposition, the plaintiff testified that on the date of ac-
cident, she was on her way to the grocery store when she
was involved in an accident on a ramp located within the north
side of the lobby of 975 Walton Avenue sometime between
10:00 and 11:00 a.m. The plaintiff exited her apartment on the
second floor and took the elevator to the first floor/lobby level.
After exiting the elevator, she walked less than twenty steps to
reach the ramp. She could not recall the last time that she had
been on the ramp prior to the accident occurring, but thought
it was the afternoon before. At the time of the incident, the
plaintiff was pushing a shopping cart, and she testified that
she “just started to slip and couldn’t catch myself”

The plaintiff insinuated that since she saw a mop and bucket
in the lobby that the ramp must have been wet; however, her
testimony was to the contrary. In fact, the plaintiff admitted
that the area she traversed from the elevator to the ramp was
dry, and she was not able to identify what she slipped on, if
anything, even though she was looking straight ahead and
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down at the time of her accident. The plaintiff was unable to
articulate how she knew the area was wet since she did not
see wetness on the ramp either before or after her fall. In fact,
the bottom of her shoes and clothes remained dry after the
fall.

The defendants produced a security officer who witnessed the
accident for a deposition. The security officer testified that the
ramp and floors were dry at the time of the accident, and that
the defendants were unaware of any prior accidents or com-
plaints related to any wet condition on the ramp.

Judge Kenneth L. Thompson Jr. issued a decision granting the
defendants summary judgment. Judge Thompson opined that
there is no evidence in the record that the defendants had re-
ceived complaints regarding water accumulation or evidence
that there was an accumulation of water in the area, coupled
with the plaintiff’s testimony that she did not notice any water
prior to her fall.

Contact

Gail L. Ritzert and Jessica M. Serva represented the defendants.
Gail L. Ritzert: 516-620-1710 or gail.ritzert@hrrvilaw.com

Jessica M. Serva: 516-620-1715 or jessica.serva@hrrvilaw.com
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HRRV Prevails on Motion to Compel Plaintiff
to Submit to Functional Capacity Testing

Cristiano v. York Hunter Services, Inc.
Supreme Court, Kings County

Index No. 18928/02

August 25, 2010

ln a Labor Law case with significant allegations of personal injury and disability,
part of HRRV’s defense strategy included having the plaintiff submit to a Func-
tional Capacity Evaluation, which is an increasingly common series of tests that
objectively measure a person’s ability to perform certain tasks. The test is highly pro-
bative on the issue of whether a plaintiff is able to be gainfully employed. The plain-
tiff objected to the defendant’s demand for the test and filed a motion for a protective
order, arguing that the test lacked scientific validity. Specifically, the plaintiff submit-

ted that there were no reported cases in which a Functional Capacity Evaluation HAVKINS
withstood a Frye hearing, at which a threshold determination about the admissibility ROSENFELD
of the expert testimony is to be made. RITZERT &
Citing several reported decisions, including one from the Appellate Division, Fourth VA LE. LLP
Department, Fleiss v. S. Buffalo Ry. Co., 291 A.D.2d 848, 849 (4th Dep’t 2002), _

HRRYV responded by arguing that the test was generally accepted in the scientific
community. Justice Herbert Kramer of the Supreme Court, Kings County denied the
plaintiff’s motion and ordered him to submit to the requested examination. Justice
Kramer held that the ruling of the Fourth Department was controlling in light of the
absence of contrary authority from the Appellate Division, Second Department, in
which Kings County is located. This decision was profiled by the New York Law Jour-
nal as a Decision of Interest on September 27, 2010 (page 17).

COUNSELORS AT LAW

Contact
Jonathan A. Judd and Christopher Gibbons and represented the defendant.

Jonathan A. Judd: 646-747-5120 or jonathan.judd@hrrvilaw.com
Christopher Gibbons: 516-620-1721 or christopher.gibbons @hrrviaw.com
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